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Abstract:

Through this research paper, we have sought to clarify that the issue of women
undertaking the judiciary is one of the controversial issues among jurists, and that the
disagreement regarding it is significant. That’s by relying on the jurisprudential sources
approved by the four schools of thought. We have responded to those who have denied
the authenticity of Al-Tabari ‘s statement that it is permissible for women to absolutely
assume the judiciary without any restriction. We also explained that this historian, jurist
and commentator wasn'’t the only one saying that, as some had thought; And that there
are some other scholars, who are also respected, agreed with him. This is from a
jurisprudential standpoint. Historically, On the other hand, we have come up with
historical facts proving that some women in Islamic civilization had held positions at
the judiciary core, such as: The judiciary of grievances, which had been one of the
greatest and most sensitive legal positions; and The Hisbah, which had been
considered by a number of jurists, a judiciary and governmental position. We have
mentioned two of the female companions who had assumed these positions. The first
one -the Hisbah- to which was appointed Samarra bint Nahik by the Prophet - may
God bless him- and grant him peace. To the second one, was Al-Shifa bint Abdullah
who was appointed by Caliph Omar bin Al-Khattab.

We have showed that some of these facts were supported by a group of jurists who
had admitted the permission for a woman to take over the judiciary. We have also
responded to those who weakened the support concerning the companion Shifa’s
appointment to the Hisbah, by relying on the approaches of the hadith scholars
themselves; and to those who claimed that the effect of Samarra’s appointment to the
Hisbah had no evidence, our argument was that the Prophet had been the one who
appointed her to that position.

Keywords: Islamic judiciary, women, The Hisbah.
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